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STATEMENT OF THE CASE

Nature of the Case
Jason Fortner appeals from the district court's order denying his motion for credit
for time served. Mindful of the fact that the additional credit being sought by Mr. Fortner
was for a separate offense for which he was serving time in another state, and not for
his Idaho offenses, Mr. Fortner nevertheless asserts that the district court abused its
discretion when it denied his motion for credit for time served pursuant to I.C. § 18-309
and I.C.R. 35.

Statement of the Facts and Course of Proceedings
Jason Fortner filed a motion seeking credit for time served. 1 (R., pp.8-14.) This
motion was predicated on Mr. Fortner's concurrent sentences of five years fixed for
felony eluding a police officer and 14 years, with one year fixed, for grand theft; and his
consecutive sentence of 15 years, with eight years fixed, for aggravated battery.
(28828 R.,2 pp.38-45.) Within his judgment of conviction, the trial court set forth that it
was providing Mr. Fortner credit for the time he had previously served for each of these
offenses pursuant to I.C. § 18-309. (28828 R., pp.42-44.) At the sentencing hearing for
these offenses, the district court noted that it was not ordering Mr. Fortner's sentences
to run consecutively to the time that he was serving in Utah on related eluding charges,
but did not otherwise expressly state that Mr. Fortner would receive credit for the

1

This pro se motion was captioned as a "Motion for Pre-Sentence Confinement Time
and Enforcement of Courts Order." (R., p.8.)
2 The Idaho Supreme Court has entered an order in this appeal taking judicial notice of
the Clerk's Record and transcript in Mr. Fortner's prior appeals under Idaho Supreme
Court Case Nos. 22828 and 32854. Accordingly, citations made to the transcripts and
records from these prior appellate proceedings are made in accordance to the case
number from these prior appeals.

1

presentence incarceration that he had served while awaiting sentencing in Utah.
(28828 Sentencing Tr., p.17, Ls.1-4.)
In Mr. Fortner's motion for credit for time served, he asserted that he was initially
arrested for his Idaho offenses on November 4, 1999. (R., p.9.) However, due to what
Mr. Fortner characterized as a "clerical error," his judgment of conviction did not specify
any specific duration of credit for time served, but merely recited that he was entitled to
credit for time served pursuant to the controlling statute - I.C. § 18-309. (R., pp.9-10.)
Mr. Fortner asserted that he was entitled to credit for time served for 990 days as of the
date of what he asserted was his arrest for the Idaho charges on November 4, 1999.
(R., pp.11-12.) This included the time that Mr. Fortner had spent incarcerated in Utah

on the basis of his convictions arising out of his separate Utah conviction.
The district court ordered a hearing on this motion. At this hearing, the State
presented the district court with an exhibit that contained several documents. (Tr., p.4,
L.22 - p.5, L.24.) Among the documents was the register of actions for Mr. Fortner's
underlying criminal case, which reflected that the arrest warrant for his underlying Idaho
offenses was not executed until April 18, 2002 - not the November 4, 1999 date
claimed by Mr. Fortner. (Exhibits, 3 p.9.) This date corresponded to the amount of time
for which Mr. Fortner received credit for time served for his underlying offenses.
(Exhibits, p.1.) The State further argued that Mr. Fortner was not entitled to credit for
pre-judgment time he served while incarcerated in Utah, because this incarceration was

3

Because the State's exhibit contains multiple documents and does not appear to have
been numbered internally, citations made herein to the packet of documents submitted
as an exhibit by the State is made in accordance with the page numbering of the
electronic format submitted to the Court.
2

attributable to his Utah offense rather than his Idaho offenses. (Tr., p.22, L.7 - p.27,
L.25.)
Mr. Fortner argued that, because his actions in Utah and in Idaho were really the
product of one continual course of conduct or continual act, the time he served for his
Utah offense should be credit against his Idaho convictions.

(Tr., p.28, L.4 - p.30,

L.14.) The district court ultimately denied Mr. Fortner's motion. (Tr., p.30, L.20 - p.33,
L.21; R., pp.54-55.) Mr. Fortner timely appeals from the district court's order denying
his motion for credit for time served. (R., p.58.)

3

ISSUE
Mindful of the fact that Mr. Fortner was seeking credit for time he had served for his
Utah offenses prior to his sentencing for his offenses in Idaho, did the district court err in
not granting Mr. Fortner's motion for credit for time served?

4

ARGUMENT
Mindful Of The Fact That Mr. Fortner Was Seeking Credit For Time That He Had
Served For His Utah Offense Prior To His Sentencing For His Idaho Offenses,
Mr. Fortner Asserts That The District Court Erred In Denying His Motion For Credit For
Time Served
Mindful of the fact that Mr. Fortner was seeking credit for time he had served for
his offense in Utah prior to his sentencing for his Idaho offenses, Mr. Fortner
nonetheless asserts that the district court erred in denying this motion. Mr. Fortner's
claim is based upon the fact that his Utah offense and his Idaho offenses arose out of a
common course of conduct and were for "similar crimes." (Tr., p.28, L.4 - p.30, L.14.)
Idaho Code § 18-309 governs a defendant's entitlement to credit for time served
prior to a judgment for a criminal conviction being entered by the trial court.
I.C. § 18-309.

See

This statute provides that a defendant is entitled to credit for pre-

judgment incarceration, "if such incarceration was for the offense or an included offense
for which judgment was entered." Id. Where a defendant is already being incarcerated
for an offense arising out of another jurisdiction, and the issuance of an arrest warrant
therefore has no causal effect of the defendant's status as being incarcerated, then a
defendant is not entitled to credit for time served under I.C. § 18-309.

See, e.g.,

State v. Vasquez, 142 Idaho 67, 68-69 (Ct. App. 2005); State v. Horn, 124 Idaho 849,

850-851 (Ct. App. 1993). Where a defendant engages in the act of felony eluding a
police officer that crosses the boundaries of two neighboring states, each state may
properly charge a defendant with separate offenses in each of the states through which
the act of eluding an officer occurred.

State v. Madden, 147 Idaho 886, 887-890

(Ct. App. 2009).

5

Mindful of the foregoing standards, Mr. Fortner nevertheless asserts that the
district court erred in denying his motion. Accordingly, he respectfully requests that this
Court reverse the district court's order denying his motion for credit for time served.

CONCLUSION
Mr. Fortner respectfully requests that this Court reverse the district court's order
denying his motion for credit for time served.
DATED this 4th day of September, 2012.

Deputy State Appellate Public Defender
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